N THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF | OMA
VESTERN DI VI SI ON

MARGARET FRAZI ER
Plaintiff, No. 98-CV-4071-DEO
VS. ORDER

JO ANN B. BARNHARTY, Acting
Comm ssi oner of Soci al
Security,

Def endant .

This matter conmes before the Court upon Plaintiff’s notion
for “Application For Attorney’s Fees (EAJA Fees) For Federa
Court Work & For Proceedings Upon Remand O These SSI d ai ns”
(Docket #24), and for Plaintiff’s “Application For Entry of
Formal Judgnent” (Docket #23).

After careful consideration of the parties’” witten and oral
argunents, as well as the relevant law, Plaintiff’s notion for
attorney’'s fees is sustained. Plaintiff’s notion for entry of
formal judgnent is sustained.

l . PROCEDURAL HI STORY
On April 29, 1998, the Appeals Council denied the Plaintiff

130 Anne B. Barnhart becane the Acting Conmm ssioner of
Soci al Security on Novenber 14, 2001. Pursuant to Rule 25(d) (1)
of the Federal Rules of Civil Procedure, Jo Anne B. Barnhart
shoul d be substituted for Larry G Massanari as the defendant in
this suit. No further action need be taken to continue this
suit by reason of the last sentence of section 205(g) of the
Social Security Act, 42 U S.C 8405(q).



soci al security benefits. An appeal was filed with this Court
on June 26, 1998. This Court entered an order on July 27, 1999
remanding this action for further proceedi ngs pursuant to the
si xth sentence of 42 U S.C. 405(g) (Docket #18). On January 12,
2000, the ALJ issued a decision in favor of the Plaintiff,
finding that she qualified for benefits as of Novenber 1, 1996.
On January 17, 2000, Plaintiff’'s counsel asked the ALJ and the
Appeal s Council to reconsider the date for the commencenent of
benefits, noting the inpact that decision could have on the
pendi ng July 25, 1997 (third SSI application) then still before
the Appeals Council. On February 2, 2000, the ALJ issued an
Amended Decision conplying with the Plaintiff’s Request for
Reconsi deration and changing the onset date for benefits to
Cctober 11, 1996. A Notice of Award was issued on February 14
and an Anended Notice of Award was issued on February 24, 2000.
On July 17, 2001, the Appeals Council formally approved the
ALJ’ s Anended Deci sion issued on February 2, 2000.

The Amended Notice of Award states that Plaintiff is owed
$12,599.63 in back pay for the tine period of Cctober 11, 1996
t hrough February, 2000. The Plaintiff prays that this Court
enter a final judgnent for the Plaintiff in the anount of
$12,599. 63 consistent with the Anended Notice of Award.

On January 26, 2000, counsel for the Plaintiff submtted a
petition for approval of fees to the ALJ, which did not include
time spent in this Federal Court on this matter. The ALJ
authori zed a $5,000.00 attorney fee, which did not include

Plaintiff’'s attorney’s expenses.



Plaintiff's attorney asks this Court to award attorney’s
fees pursuant to the Equal Access to Justice Act (EAJA), 28
US C 82412, for 52.1 hours of attorney work at the EAJA rate,
and 7.9 hours of paralegal work at $75.00 per hour ($592.50).
1. FINAL JUDGVENT/ NOTI CE OF AWARD

At thetine this Court held a hearing, Plaintiff’s attorney
argued that the Social Security Adm nistration had only paid the
Plaintiff $12,288.63 out of the $12,599.63 due to her, and was
$311. 63 short. Since the hearing, the Court has been i nforned
that the Social Security Admnistration has paid the Plaintiff
the entire $12,599.63 due her. This matter is therefore denied
as noot .
I11. ATTORNEY' S FEES

A. Tineliness of Application

On Cctober 11, 2000, this Court entered an order (Docket
#22) where it in effect termnated the case, stating:

[t] he Court has now been informed by counsel
for the governnment that the Conm ssioner
entered a final decision in this matter. ..
Based upon this report, it appears that this
matter should be termnated.... this matter
is reconciled and settled, and is now
t er mi nat ed.

Init’s initial response to Plaintiff’s notion for attorney’s
fees and application for formal judgnent, the Defendant argued
t hat the above nentioned order constituted a final judgnent and

thus, Plaintiff’s attorney was late in filing his application



for attorney’s f ees. 2

After reconsidering this issue, the
Def endant acknow edged that the Court did not file a separate
Rul e 58 judgnent when it termnated the case in its Oder of
Cct ober 11, 2000. The filing of a separate Rule 58 judgnent
controls the time period during which an application for
attorney fees under the EAJA nmay be filed. Shalala v. Schaefer,
509 U. S. 292, 303 (1993).

Therefore, the Defendant has acknow edged that because no

separate Rul e 58 judgnent was entered by this Court, Plaintiff’s
application for attorney’'s fees is tinely and this Court has
jurisdiction to consider it.

B. Standard of Review

Reasonabl e attorneys fees nay be awarded pursuant to the
Equal Access to Justice Act (EAJA), 23 US C § 2412, to
plaintiffs who prevail in Social Security cases. See Stockton
v. Shalala, 36 F.3d 49, 50 (8th Gr. 1994). The statute

provi des:

(b) Unl ess expressly prohibited by statute,
a court may award reasonable fees and
expenses of attorneys, in addition to the
costs which may be awarded pursuant to
subsection (a), to the prevailing party in

2 Under 42 U.S.C. 8§2412(d)(1)(B), Plaintiff’s attorney nust
file a request for attorney fees with a 30-day period that
begins after the entry of a final judgnment and the expiration of
t he 60-day appeal period. |[|f Cctober 11, 2000 had been the date
of the entry of final judgnment, Plaintiff’s attorney woul d have
had until January 11, 2001, 30 days after the appeal period
expired, to file his application for attorney’s fees under the
Equal Access to Justice Act (EAJA). Plaintiff’'s attorney filed
his application on Septenber 21, 2001.
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any civil action brought by or against the
United States or any agency or any official
of the united States acting in his or her
official capacity in any court having
jurisdiction of such action. The United
States shall be liable for such fees and
expenses to the sane extent that any other
party would be liable under the comobn | aw
or under the ternms of any statutes which
specifically provides for such an award.

28 U S C § 2412 (b). The reasonable hourly rate for such
attorneys fees and certain exceptions to that rate are also
est abl i shed by statute:

[Ajttorney fees shall not be awarded in
excess of $125 per hour unless the court
determnes that an increase in the cost of
living or a special factor, such as the
limted availability of qualified attorneys
for the proceedings involved, justifies a
hi gher fee.

28 U.S.C. § 2412 (d)(2)(A)(ii). The Eighth Grcuit Court of
Appeal s has recogni zed that cost-of-living adjustnents may be
made to the statutory hourly rate for awards nmade after the
statutory rate was enacted. Stockton, 36 F.3d at 50. That Court
has expl ai ned that although a cost-of-living adjustnent may be
made, “no enhancenent for the attorney’ s expertise is justified
[in a] straightforward social security disability case that did
not involve particularly difficult or conplex issues.” |d.

In addition, the Appeals Court has also explained that
courts may reduce the nunber of hours clained if they are
excessive, substituting the court’s judgnent of the nunber of

hours that “reasonably and adequately accounts for the



attorney’s court-related services.” |d. The district courts
have the authority to evaluate and determne the fees of an
attorney because they are “in the best position to evaluate
counsel s services and fee requests, particularly when the court
has had the opportunity to observe, first-hand, counsel’s
representation on the substantive aspects of the disability
claim” Hckey v. Secretary of HHS, 923 F.2d 585, 586.
C. Argunents & Analysis

The Court turns now to its consideration of Plaintiff’s
notion for application of attorney’s fees.

The Governnent argues that its position was reasonabl e and
substantially justified. In support of its argunent, the
Government asserts that “Plaintiff received a favorabl e deci si on
after remand based primarily on evidence not submtted to the
ALJ who had denied her claimon April 25, 1997” (Docket #28,
p.4). Further, the Governnent argues that because the Plaintiff
changed her disability onset date from February 1, 1995 to
Cctober 11, 1996, that Plaintiff concedes that the ALJ was

correct in denying her claimfor the period prior to Cctober 11,

1996. 1d. “Areasonable person, [therefore,] coul d have agreed
with the ALJ on April 25, 1997, that Plaintiff was not
disabled.” 1d. The Governnent, thus argues that “[Db]ecause the
ALJ)'s decision on April 25, 1997, was reasonable and

substantially justified, Plaintiff’s application for EAJA fees
shoul d be denied.” 1d.
The Plaintiff argues that she did not concede that the ALJ

was correct in denying her claimfor the period prior to Cctober



11, 1996, and therefore did not waive two years of benefits. In
support of this argunent she points to the fact that the
corrected ALJ decision setting the disability onset date at
Cctober 11, 1996 was based upon a second filing date of March
27, 1996 (Docket #29 at 1-2). Plaintiff originally filed her
first application for SSI on March 8, 1995. (Tr. 187-201).
This application was denied at the first level on April 14,
1995, and Plaintiff did not appeal. In an order dated July 27,
1999, this Court precluded the Plaintiff from reopening that
initial 1995 claim Therefore, the Plaintiff argues that she
did not relinquish two years of benefits upon remand when she
appear ed before the second ALJ —she was just “unabl e to go back
further than [March] 1996, the date of her second application”
(Docket #29 at 2).

This Court is not persuaded that the Plaintiff conceded t hat
the ALJ was correct in denying her claimfor the period prior to
Cctober 11, 1996. The fact that Plaintiff changed her disability
onset date from February 1, 1995 to COctober 11, 1996, was a
result of this Court’s order of July 27, 1999, which precluded
Plaintiff fromreopening her initial 1995 clai mand going back
that far. Therefore, the change in onset date is not a reason
to find that the Governnent’s position was substantially
justified.

In addition, Plaintiff argues that her application for
attorney’'s fees should be granted because the ALJ failed to
fully develop the record. Specifically, the Plaintiff points to

nmedi cal records which include the results of an MR taken on



March 5, 1997 “which nmade it very evident that Margaret had
severe back pain including pinched nerves from herniations in
her back” (Docket #29 at 3). These nedical records were sent to
t he Appeals Council as soon as the Plaintiff hired an attorney
(her current attorney Dennis Mahr). The Appeals Council
admtted receiving that evidence (Tr. 5-7), but the case was not
remanded for a new hearing. Additionally, while being
unrepresented at the hearing on February 25, 1997, the Plaintiff
had al erted the ALJ of the situation by saying: “l amreturning
to see Dr. Porter on February 27, 1997 to check for a herni ated
disk or spurs on ny spine.” (Tr. 144). Thus, the Plaintiff
argues that “[h]ad the ALJ witten Dr. Gordon A Porter and/or
Dr. Mtchell and devel oped the record prior to his Decision, he
woul d have discovered that MR and Dr. Mtchell’ s opinions”
(Docket #29 at 3).

As to the MRI, the Court is persuaded that the Governnent’s
posi ti on was unreasonabl e and not substantially justified. The
MRl clearly established that Plaintiff had a herni ated di sk and
was di sabl ed. The ALJ and or the Appeals Council knew the
Plaintiff had no |lawer and that she didn't know anatony and
medical ternms. A bad MR should be a red flag to any ALJ. The
fact that the Appeals Council did not remand the case in |ight
of this evidence is clearly unreasonable. This laxity only adds
to the reasons for finding that the ALJ did not adequately
devel op the record before making his decision.

The Plaintiff al so argues that since Plaintiff had a second

| unbar epidural steroidinjection on March 25, 1997, twenty days



before the ALJ’ s deci si on denyi ng her benefits (April 25, 1997),
that the ALJ shoul d have found out about this second injection,
considered it and found for the Plaintiff, if he had properly
devel oped the record prior to his denial of benefits on Apri
25, 1997. This particular claimis unreasonable. An ALJ cannot
be expected to nake phone calls, just before issuing his
decision, to foreclose his being alerted to sone new procedure
t hat happened in the |ast few days.

The Court finds that the governnment failed to carry its
“burden of proving that . . . [the ALJ'S decision] was
substantially justified.” Roberts v. Bowen, 652 F. Supp. 276,
278 (N.D. lowa 1986). This Court finds that EAJA fees shoul d be

awar ded because the ALJ's decision was not substantially
justified and Plaintiff’s benefits should not have been denied
in light of the fact that the MR report, show ng serious
injuries, was, in effect, ignored by the Appeals Council.

Plaintiff's attorney requests an hourly rate adjusted for
inflation to be calculated by this Court. The notion al so asks
for rei nbursenent for paral egal fees in the amount of $75.00 per
hour for 7.9 hours for a total of $592.50.

| T 1S HEREBY CRDERED that Plaintiff’s notion for entry of
final judgnment is sustained. Judgnent for plaintiff in the
amount set out in the Notice of Award in the sum of $12,599. 63
shal | be entered.

| T IS FURTHER HEREBY ORDERED that Plaintiff’s application
for attorney’s fees is tinely.

| T I'S FURTHER HEREBY ORDERED that the Plaintiff did not



wai ve two years of benefits since she was unable to go back to
determne a starting date to any date prior to the date of her
second application.

| T 1S FURTHER HEREBY ORDERED t hat the 52.1 hours cl ai nmed for
attorney’'s fees are reasonable. The Court further finds that a
cost of Iliving increase of the hourly fee to $142.50 is
appropriate inthis case. The Court also finds that a total fee
of $7,424.25 and the paral egal fees clained in the sumof $75.00
per hour for 7.9 hours for a total of $592.50, “reasonably and
adequat el y accounts for the attorney’s court rel ated services.”
Stockton v. Shalala, 36 F.3d 49, 50 (8th Gr. 1994).

THEREFORE, Plaintiff’s notion for award of EAJA attorney’s

fees is granted, and the Court awards attorney's fees of
$7,424.25 to the Plaintiff, and rei nbursenent for paral egal fees
in the anount of $592.50, pursuant to 28 U.S.C. 82412.

IT IS SO CRDERED.

DATED this _ day of February, 2002.

Donald E. O Brien, Senior Judge
United States District Court
Northern District of |owa
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